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THE SOCIAL-OBLIGATION NORM IN
AMERICAN PROPERTY LAW

Gregory S. Alexandery

This Article seeks to provide in property legal theory an alternative to
law-and-economics theory, the dominant mode of theorizing about property in
contemporary legal scholarship. I call this alternative the social-obligation
theory.

I argue that American property law, both on the private and public
sides, includes a social-obligation norm, but that this norm has never been
explicitly recognized as such nor systemically developed. I argue that a proper
understanding of the social obligation explains a remarkably wide array of
existing legal doctrine in American property law, ranging from the power of
eminent domain to the modern public trust doctrine. In some cases, social
obligation reaches the same result as law and economics, but in other cases it
does not. Even if it reaches the same result as law and economics, social-
obligation theory provides a superior explanation.

At a normative level, I argue that the version of the social-obligation
norm that I develop here is morally superior to other candidates for the social-
obligation norm. It is superior because it best promotes human flourishing,
i.e., enabling individuals to live lives worthy of human dignaity.

Drawing on Amartya Sen and Martha Nussbaum’s capabilities ap-
proach (which itself is based on the Aristotelian notion that the human being
is a social and political animal, not alone self-sufficient), the social-obliga-
tion theory holds that all individuals have an obligation to others in their
respective communities to promote the capabilities that are essential to human
flourishing (e.g., freedom, practical reasoning). For property owners, this
has important consequences. If we accept the existence of an obligation to
foster the capabilities necessary for human flourishing, and if we understand
that obligation as extending to an obligation to share property, at least in

1 A. Robert Noll Professor of Law, Cornell Law School. I am indebted to Ben Barros,
Peter Buchsbaum, Eric Claeys, Sheri Colb, Hanoch Dagan, Mike Dorf, Eric Freyfogle, Brett
Frischmann, Jim Henderson, Bob Hockett, Yifat Holzman-Gazit, Molly van Houweling,
Larissa Katz, Jim Krier, Doug Kysar, David Lametti, Rod Macdonald, Jed Purdy, Annelise
Riles, Emily Sherwin, Joe Singer, Stewart Sterk, Laura Underkuffler, Jeremy Waldron, An-
dre van der Walt, Katrina Wyman, and Cui Zhuiyan for helpful comments and suggestions.
Eduardo Penalver provided me with exceptionally valuable comments. 1 am greatly in-
debted to him. Tam also indebted to the law faculties of Tel Aviv University, Cornell Law
School, The Hebrew University of Jerusalem, University of Florida, University of Kentucky,
McGill University, and University of Minnesota where I presented this Article at faculty
workshops. Comments provided at the 2008 Property Works-in-Progress Conference, in
Boulder, Colorado, where this Article was also presented, were very helpful. I am indebted
to the participants in that conference. The remaining errors—and doubtless they are le-
gion—are solely mine.
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surplus resources, then it follows that to enhance the abilities of others to
Sflourish, in the predictable absence of adequate voluntary transfers, the state
should be empowered and may even be obligated to compel the wealthy to
share their surplus with the poor so that the latter can develop the necessary
capabilities. None of this is meant to suggest that the state’s power, even as it
touches on the facilitation of the capabilities we are discussing, is un-
bounded. But the limits to the state’s proper domain are supplied by the same
principles that justify its action: the demands generated by the capabilities
that facilitate human flourishing—freedom, practical rationality, and soci-
ality, among others.
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INTRODUCTION

Private property ordinarily triggers notions of individual rights,

not social obligations. After all, the core function of private property,

at least according to conventional lore, is to insulate individuals from
the demands of society both in its organized political form and its
non-political collective form. Of course, the common law has long
recognized limits on the exercise of property rights, limits that grow
out of the needs of others in cases of conflicting land uses. The obvi-
ous example is the common law of nuisance, which courts developed
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2009] THE SOCIAL-OBLIGATION NORM 747

using the ancient maxim sic utere tuo ut alienum non laedas (“use your
land in such a way as not to injure the land of others”) as their guiding
principle. But such limits on property rights are the exception, not
the rule, the periphery rather than the core.! The core image of
property rights, in the minds of most people, is that the owner has a
right to exclude others and owes no further obligation to them.?

That image is highly misleading. The right to exclude itself,
thought by many to be the most important twig in the so-called bun-
dle of rights,? is subject to many exceptions, both at common law and
by virtue of statutory or constitutional provisions. For example, the
common law requires landowners to permit police to enter privately
owned land to prevent a crime from being committed or to make an
arrest.*

More generally, property owners® owe far more responsibilities to
others, both owners and non-owners, than the conventional imagery
of property rights suggests. Property rights are inherently relational;®

1 The core-and-periphery imagery owes to Duncan Kennedy. See Duncan Kennedy,
Form and Substance in Private Law Adjudication, 89 Harv. L. Rev. 1685, 1737 (1976).

2 See, e, Thomas W. Merrill, Property and the Right to Exclude, 77 Nes. L. Rev. 730
(1998). For an insightful discussion of how the right to exclude has changed over time in
American property law, see Eric T. Freyfogle, The Enclosure of America (Ill. Pub. Law and
Legal Theory Research Paper Series, Research Paper No. 07-10, 2007), available at http://
ssrn.com/abstract=1024846. Larissa Katz has recently drawn an illuminating distinction
between ownership as an exclusive right and the 7ight to exclude. Arguing that exclusivity, not
the right to exclude, is the core of the concept of ownership, she states:

[Olwnership, like sovereignty, is an exclusive position that does not depend
for its exclusivity on the right to exclude others from the object of the right.
What it means for ownership to be exclusive is just that owners are in a
special position to set the agenda for a resource.
Larissa Katz, Exclusion and Exclusivity in Property Law, 58 U. ToronTO LJ. 275, 277-78
(2008) (second emphasis added).

3 See, e.g., ].W. Harris, PROPERTY AND JUSTICE 154-64 (1996); ].E. PENNER, THE IDEA
OF PROPERTY IN LAaw 68-104 (1997); Felix S. Cohen, Dialogue on Private Property, 9 RUTGERsS
L. Rev. 357, 370-71 (1954); Morris R. Cohen, Property and Sovereignty, 13 CorneLL L.Q. 8,
12 (1927).

4 See RESTATEMENT (SECOND) oF Torts § 204 (1965).

5 In using the term “property” as the object of entitlement claims, I mean what one
might call “old style” property, especially land. The vast majority of takings disputes, cer-
tainly in the United States, involve land. In linking the right of property with access to
food and shelter, I move beyond property as it is conventionally understood and include
socio-economic rights. I am hardly the first to make this linkage. One strategy by which
some proponents of so-called positive rights, i.e., socio-economic rights, have sought to
gain recognition of such rights as a constitutional matter has been to adopt the republican
definition of property as the material foundation for personal identity, self-governance,
and participation in civic life. Under that definition, socio-economic rights are a species
of, indeed perhaps the most important species of, the right of property. In American con-
stitutional jurisprudence, the foremost exponent of this view has been Frank Michelman.
For an early example, see Frank 1. Michelman, Welfare Rights in a Constitutional Democracy,
1979 Wasn. U. L.Q. 659, 659-61. Elsewhere in the world, the linkage between property
and socio-economic rights is less controversial than it is here.

6  Some of the important writings on the relational aspect of property include the
following: JosepH WiLLiaAM SINGER, ENTITLEMENT: THE PARADOXES OF PropErRTY (2000);
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because of this characteristic, owners necessarily owe obligations to
others. But the responsibility dimension of private ownership has
been sorely under-theorized in American law. The law has relegated
the social obligations of owners to the margins, while individual rights,
such as the right to exclude, have occupied the center stage.

The purpose of this Article is to change this picture by drawing
attention to the social-obligation norm in American property law.”
The Article operates primarily at a normative level, but it does positive
work as well. The normative claim is that the version of the social-
obligation norm that I develop here is morally superior to other can-
didates for the social-obligation norm. It is superior because it best
promotes human flourishing, i.e., my version of the social-obligation
norm enables individuals to live lives worthy of human dignity. In
some cases it may also promote social utility, economic efficiency, or
similar values; but those values do not provide its primary normative
foundation. Although the social-obligation theory developed here is
not indifferent to efficiency, utilitarian, or similar considerations, its
overriding normative commitment is to human flourishing.

On a positive level, I argue that American property law at times
and in some places recognizes something like the social-obligation
norm I propose here. However, to the extent that courts give effect to
this norm, they do so only sporadically and implicitly. I do not con-
tend that American property law widely recognizes this social-obliga-
tion norm. I do claim, though, that the social-obligation theory
explains and justifies some of the most controversial recent judicial
decisions, particularly those concerning the right to exclude.

Some of these doctrines and legal practices are explicable on
other theoretical grounds as well as on the basis of the social-obliga-
tion norm. This is especially true of law-and-economics theory,3

LAuRra S. UNDERKUFFLER, THE IDEA OF PROPERTY: ITs MEANING AND PowER (2003); Jennifer
Nedelsky, Reconcetving Rights as Relationship, 1 Rev. ConsT. StuD. 1, 16 (1993); Eduardo M.
Pedialver, Property as Entrance, 91 VA. L. Rev. 1889 (2005); Jedediah Purdy, A Freedom-Promot-
ing Approach to Property: A Renewed Tradition for New Debates, 72 U. Chu1. L. Rev. 1237 (2005).

7 For examples of other scholarly works that bear a family resemblance to the social-
obligation theory developed in this Article, see Eric T. FREYFOGLE, THE LAND WE SHARE:
PrIVATE PROPERTY AND THE CoMMON Goop (2003); Eric T. FREYFOGLE, ON PRIVATE PrOP-
ErTY: FinDING CoMMON GROUND ON THE OWNERSHIP OF LAND (2007); SINGER, supra note 6;
UNDERKUFFLER, supra note 6; Kevin Gray, Land Law and Human Rights, in Lanp Law: IssuUEs,
DEesaTES, PoLicy 211 (Louise Tee ed., 2002); Purdy, supra note 6; Joseph William Singer,
Democratic Estates: Property Law in a Free and Democratic Society, 94 CorNeLL L. Rev. 1009
(2009); Joseph William Singer, The Reliance Interest in Property, 40 Stan. L. Rev. 611 (1988);
David Lametti, The Objects of Virtue (unpublished manuscript, on file with author).

8  An important terminological point needs to be made at the outset. Throughout
this Article, I will use the terms “law and economics” and “the law-and-economics tradition”
to embrace all normative positions that evaluate alternative possible legal regimes by refer-
ence to some scalar metric, be it “welfare,” “wealth,” “utility,” “preference,” or some cog-
nate metric. Another term that I might have used to embrace all of these modes of analysis
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whose protean character makes it possible to explain a wide range of
outcomes in terms of maximizing social welfare. In this respect, then,
law-and-economics and social-obligation theory explanations are not
necessarily mutually exclusive. As I will discuss later, however, in some
cases, law-and-economics explanations seem strained at best, disingen-
uous at worst; in these cases, the social-obligation theory provides the
superior explanation. Part of its superiority stems from the fact that
the social-obligation theory is transparent, direct, and candid in ad-
mitting that much, if not most, of the time a balancing approach is
hard-pressed to determine which among alternative possible regimes
or discrete decisions is most apt to promote human flourishing.
Human flourishing, as I will later discuss, is an inherently polyvalent
value. Many law-and-economics scholars tend to be either confused or
disingenuous about this.

At the outset, I must make explicit an important preliminary
point regarding property and its relationships to community and
human flourishing. As I will later argue, both life in community with
others and access to certain kinds of resources are requisites to
human flourishing. Property rights and their correlative obligations
are cognizable as social goods, worthy of vindication by the state, only
insofar as they are consistent with community and human flourishing
more generally. In the interest of human flourishing, the community,
or more colloquially, the state, affords legal recognition to asserted
claims to resources. Accordingly, the state does not take away when it
abstains from legally vindicating asserted claims to resources that are
inconsistent with human flourishing or with community itself. In such
cases, the community does not merely give. For the community, act-
ing through the state’s laws, is what transforms pre-legal claims into
legally recognized property rights in the first place. That which is so-
cially cognizable as property is only that form of access to resources
that is consistent with human flourishing and community itself. The
social-obligation norm is, then, in effect, the law’s recognition of this

is “consequentialist,” but that term has several different meanings, including utilitarianism
and welfare economics. See Philip Pettit, Consequentialism, in A CompanNioN TO ETHICS 230,
230-31 (Peter Singer ed., 1991). In view of the greater use of the term “law and econom-
ics” in legal scholarship, I prefer to use that term.

I will be contrasting my social-obligation approach with a full family of approaches
adopted by various legal scholars plying the “law-and-economics” tradition. Thus, I take
into account the fact that law and economics has splintered into sundry variants since the
1970s, when Judge Richard Posner first promoted “wealth-maximization” as the solely rele-
vant value (though he later turned away from that position). See infra note 11. Compare
RicHARD A. PosNER, EconoMic ANaLysis oF Law (1st ed. 1972), with RicCHARD A. POSNER,
FrONTIERS OF LEGAL THEORY 95-99 (2001) [hereinafter POSNER, FRONTIERS]

The differences and similarities among “utility,” “wealth,” “welfare,” and the like are
rigorously analyzed and the concepts critically evaluated in Robert Hockett, Taking Distribu-
tion Seriously (Cornell Legal Stud. Research Paper Series No. 08-004, 2008), available at
http://ssrn.com/abstract=110821.
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