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BACK TO A FUTURE: REVERSING KEITH SIMPSON'S
DEATH SENTENCE AND MAKING PEACE WITH THE
VICTIM'S FAMILY THROUGH POST-CONVICTION

INVESTIGATION

John H. Blume and Sheri Lynn Johnson*

I. INTRODUCTION

In 1993, Keith Simpson was arrested for the murder of Joe Harrison; in
2006, he was sentenced to life with the possibility of parole in 2022. Between
those two events, Simpson was sentenced to death, had his death sentence
vacated by the post-conviction relief court, reached a plea agreement with the
victim's family and the new Solicitor, saw the agreement invalidated when the
Attorney General's office overrode the family and the Solicitor by appealing the
post-conviction court's decision, lost the lower court's decision to an appellate
reversal, and won a cross-appeal for a new trial.

You just never know. You don't know how a capital case will end, of
course, but more importantly, you don't know what facts will determine how it
ends. Even now, we-the authors, and post-conviction counsel for Simpson-
would be hard pressed to say which facts mattered the most. One reason for this
difficulty is that different facts seem to have mattered to the two different courts
that reviewed this case. The one thing we do know about Simpson v. State is that
investigation mattered. This is a lesson that most of the life stories in this volume
repeat, in one form or another, and it's a lesson that bears repetition. Indeed, in
the post-conviction setting, the likelihood of review by more than one court-
along with the possibility that different facts will matter to different courts-
increases the need for a truly comprehensive investigation, one that covers the
range of what might matter.

We think, moreover, there may be a second lesson in this case and our
belief in the importance of that lesson is the reason we chose Keith Simpson's
story. Here is the more speculative and subtle lesson: To be persuasive, post-
conviction mitigation stories often need a retelling of the client's life and a
retelling of the crime itself. Put differently, as much as possible, "life stories"
need to be both consistent and complete.

II. THE STORY THE JURY HEARD: A RACIALLY-MOTIVATED,

EXECUTION- STYLE MURDER

A. The State's Case

The State charged Keith Simpson, and his co-defendant, Loyal Stokes, with
robbing Harrison's Market in Enoree, South Carolina, murdering the store's
owner, Joe Harrison, and shooting a customer, Anthony Scott, who was standing

. Professors, Cornell Law School. Along with Russell Ghent, Esq., we served as post-conviction
counsel for Keith Simpson. We wish to thank Naomi Terr, Paula Swenson, Pierre Armand, and
Malcolm "Ty" Meeks, who were all Cornell Law School students at the time, for their many hours
of investigative work on the case.

HeinOnline -- 77 UMKC L. Rev. 963 2008-2009



UMKC LA W REVIEW

in the parking lot. According to the indictment, Simpson shot Harrison, and
Stokes shot Scott. Don Thompson, who had never tried a death penalty case, was
appointed to represent both Simpson and Stokes.' After the State decided to seek
the death penalty against Simpson-but not against Stokes-Thompson was
relieved of his representation of Stokes. Phil Sinclair was then appointed as
Simpson's second attorney.

Simpson's case was prosecuted by the Solicitor for the Sixth Judicial
Circuit, Holman Gossett. At the guilt-or-innocence phase, the State presented a
chilling and largely uncontradicted story: Simpson, motivated by racial hatred,
shot a kindly store owner execution-style, and then ran off with his victim's
money.

Russell Stevenson testified that he went with Simpson and Stokes on the
afternoon in question to visit a cousin, Jonell Geter.2 Geter testified that while
passing by the Harrison store, Simpson said that he was going to rob the store,
and that he "had not killed a white man today.",3 Geter and Stevenson both
testified that, shortly after Simpson and Stokes left, they heard shots coming from, 4

the direction of Harrison's store. Stevenson, however, said nothing about
Simpson's purported "white man" remark.

Several witnesses testified that Simpson entered the store while Stokes
remained outside. Anthony Scott was inside, making a purchase from Joe
Harrison; Scott finished his purchase and walked out.5 Nathan Scott, Anthony
Scott's nine-year-old son, testified to hearing loud noises and coming to the front
of the store to investigate, at which point Simpson pointed the gun at him and
"clicked" it several times.6 Nathan said he hid behind the slot machines, came
out from behind them, and saw Simpson standing behind the cash register with
money in his hands.7 Nathan had said nothing in his pretrial written statement
about seeing Simpson with money, and on cross-examination, he stated that he
recalled seeing Simpson with the money after someone from the Solicitor's
Office "helped" him. To bolster the credibility of Nathan's trial testimony, the
State called Detective Rick Gregory, who said that he had interviewed Nathan
Scott prior to taking his written statement, and that at that time, the boy had
mentioned seeing money in Simpson's hands. 9 Gregory did not, however, have
any notes from this interview, or even notes documenting that any such interview
had occurred. 10 The only other evidence of robbery was the testimony of Willie
Rice, who testified that he had borrowed a twenty-dollar bill from Harrison not
long before Harrison was shot, and that he saw twenty-dollar bills in the cash

1 Appendix at 2989, 2957-58, Simpson v. Moore, 627 S.E.2d 701 (S.C. 2006) [hereinafter App.].2Id. at 1364.
31d. at 1347.
4Id. at 1358, 1399.
5Id. at 1128,1144.
6Id. at 1166-68.
7Id. at 1170,1174.
'Id. at 1186-87.
9Id. at 1456-57.
'°Id. at 1507-11.
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register at that time. 1 This detail was important because when the police arrived,
the cash register drawer was open, and there was money in each of the
compartments except the one for twenty-dollar bills. 12  Rice, however, like
Nathan Scott, had given a less helpful pretrial written statement that referred to
borrowing "a couple dollars," and made no mention at all of seeing twenty-dollar
bills in the cash register.13

David Rhodes, who was working in the stockroom, testified that he heard
shots, hid in the cooler, and saw Harrison walking towards the back of the store. 14

Rhodes said that when he opened the cooler, Harrison told him to call 911, then
turned, took several steps and collapsed.' 5 Anthony Scott testified that when he
heard the shots from outside the store, he jumped out of his pickup truck and
began running toward the front of the store. 16 Stokes then fired several times at
Scott, seriously wounding but not killing him.'7 Witnesses who had been sitting
outside, drinking, testified that Stokes began firing randomly toward them, but hit
no one,18 and others testified that Simpson aimed his gun at them.'9

Medical examiner John Wren, M.D., testified to the results of his autopsy,
creating the most damaging picture of the death of Joe Harrison. According to
Dr. Wren, Harrison suffered three separate gunshot wounds. The first wound
was in Harrison's right palm, a "through-and-through" wound exiting through the
back of the hand. Dr. Wren testified that he saw no gunpowder or stippling on
the wound, and that the bullet hole was very circular, with no skin splitting, and
he therefore characterized the injury as a distant wound - one fired a minimum of
ten-to-fifteen inches away from the target. According to Dr. Wren, this hand
wound may have been inflicted while the hand was in a defensive position.2 °

Dr. Wren next discussed the second gunshot wound, which entered the
lower-right abdomen and lodged in Harrison's upper-right back. In Dr. Wren's
opinion, this injury was also a distant wound. Most damaging was his conclusion
that the nine defects found in Harrison's bunched-up blue jeans, combined with
the sharp upward trajectory of the bullet through Harrison's body, could only
mean one thing: The victim must have been lying down when he was shot.2' On
cross-examination, trial counsel posed alternative situations to explain the sharp

"Id. at 1086-87.
'2Id. at 1068, 1447.
1Id. at 1106-07.
14Id. at 1202-05.

'Id. at 1205.
161d. at 1130-31.

'1Id. at 1135-38.
Id. at 1218, 1228.

'91d. at 1260-61, 1278.
20 Id. at 1654-55. On cross-examination, trial counsel compounded this damning testimony by
defining "defensive wound" for the jury, something the prosecution had ignored: "Defensive
wound is usually where someone holds out a hand and tries to block the effects of the gunshot?"
Id. at 1669. If the image of Simpson shooting the supplicant Harrison was not vivid enough from
Dr. Wren's testimony, defense counsel's definition brought the picture into focus.2 'Id. at 1661-62.

2009]

HeinOnline -- 77 UMKC L. Rev. 965 2008-2009



UMKC LA W REVIEW

bullet trajectory, but Dr. Wren dismissed these hypotheses, explaining that these
scenarios would have distorted the bullet, and no distortion was present.22

According to Dr. Wren, the third bullet also produced a distant wound of
"more than twelve to fifteen inches., 23 Despite trial counsel's knowledge that
Dr. Wren had "a reputation of being someone who would be favorable to the
State, 24 despite his client's account of what happened-that the first gunshots
went off during a struggle over the gun-and despite Harrison's tough

25reputation, counsel did not attempt to impeach Dr. Wren's testimony by calling
an independent forensic expert of any sort, or by using the statements of two
previous State witnesses to the effect that Harrison was standing when they heard
the gunshots.26

B. The Defendant's (Apparently) Bald-Faced Lies

Simpson's statements were introduced as part of the State's case-in-chief.
In his final statement, he admitted shooting Harrison, but denied taking money
and maintained that Harrison was not lying down when the shots were fired. 7

Simpson testified in his own defense at trial, amplifying the story of his final
statement. He admitted spending time with Geter and Stevenson, but denied ever
talking about killing anyone, or saying anything about race.28

According to Simpson, he had planned to rob the store with Stokes, but as
he approached the counter where Harrison was waiting on Anthony Scott, he
both recognized Scott and realized that a child (Scott's son) was present.29 He
"chickened out," and was attempting to get Stokes's attention through the
window to let him know that he was not going to do anything, when his gesturing
allowed Harrison to see the handle of his pistol. 30 Harrison grabbed for the gun,

22Id. at 1673.
" Id. at 1666.
24 Id. at 2967.
25 During preliminary investigations in Enoree, trial counsel Phil Sinclair interviewed an old school

friend who intimated, "Knowing Joe Harrison, it's possible that he could of [sic] tried to take the
gun." Id. at 3163.
26 In order for Dr. Wren's trial interpretation to jibe with Scott's and Rhodes's accounts, Simpson

would have had to shoot Harrison in the left buttock, knocking him to the floor. Then, during a
brief period when neither Scott nor Rhodes saw Harrison on the ground, Simpson would have had
to shoot Harrison as he lay on his back. Finally, after Simpson fled, Harrison would have had to
hop to his feet after receiving three bullet wounds and walk to the back of the store for help. As
unlikely as this scenario seemed, trial counsel did not confront Dr. Wren with these conflicts on
cross-examination.27 App., supra 1, at 1495-97.
28 On cross-examination, Simpson maintained that when he and his friends first began talking about
committing a robbery, "[w]e wasn't talking about killing." Id. at 1745. He denied saying he would
kill Harrison and adamantly denied saying that he "hadn't killed me a white man today": "No, sir. I
was talking about robbing, but I never referred to killing anybody. I never referred to no particular
store, and I didn't refer to no color." Id. at 1746.
29Id. at 1719-20.
3 Id. at 1721, 1723.
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and during the struggle for it, the gun went off more than once. Simpson testified
that Harrison then broke away from the struggle, and ran out from behind the
counter.3 ' Simpson heard a sound behind him and turned to see the boy, Nathan,
standing behind him; he claimed he did not intend to point the gun at the child or
to shoot him, but admitted that he might have cocked the gun as he turned
around.32 Simpson then wheeled back around, saw Harrison still standing, and
fired two more shots, aiming at his legs to bring him down. Simpson maintained
that he fired the fatal shots while in the grip of fear and confusion set off by the
struggle and the initial shots, and claimed that he intended only to disable
Harrison so he could get away.33 He testified that he ran out without taking
anything from the store, leaving empty-handed.34

Trial counsel called no witnesses to support Simpson's account of the
homicide. Thus, the only evidence before the jury that contradicted the State's
theory of a racially-motivated, execution-style killing was Simpson's obviously
self-interested testimony. In closing, the prosecutor mocked Simpson's story of a
struggle and his denial that he took money. He began his closing argument by
telling the jury that Simpson's testimony had been "totally discredited by the
other witnesses in this trial and by his own testimony," and argued that what
Simpson said was inherently implausible:

He wants you to believe that fifty-eight year old Joe Harrison assaulted him.
That's what his testimony is .... His testimony.. . is not worthy of belie[fJ.
Why? He has a bias. He's on trial for murder. And as the judge will tell
you, you have the ability to take into consideration that he has a prior record
of a crime of moral turpitude or untruthfulness.35

Next he argued that the physical evidence did not support Simpson's testimony,
emphasizing Dr. Wren's testimony that the wound to Harrison's hand was a
"distant wound., 36 Finally, he dismissed Simpson's testimony that the first shots
went off as he and Harrison were struggling over the gun. Rather than
struggling, the Solicitor told the jury, Harrison "stood there helpless and
defenseless"; "Harrison "wasn't just shot by accident, and he wasn't shot in a
struggle [but] ... was shot three times as he tried to run, tried to get away. 3 7

Trial counsel argued that the evidence was more consistent with voluntary
manslaughter than with murder.38 Using the gun and the jury-box rail as props,

311d. at 1721-22.
32 Id. at 1748-49.
33 "When I shot that first shot, it was like he was like staggering or falling, and I shot again. But I
never intended to-I never intended to kill him or nothing .... I just wanted to shoot him like to
just make him fall, like try to shoot him in the leg and disable him ... just so I could get out of
there." Id. at 1721.
34 "I left the beer and the money and the change.... I just ran. I was so scared." Id. at 1723.
35 Id. at 1791-92. Simpson had testified that he had a prior conviction for larceny. Id. at 1690.
36Id. at 1807.
3"Id. at 1807.
3 Id. at 1831, 1839.
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Counsel attempted to demonstrate that Simpson's testimony was consistent with
the physical evidence of the victim's wounds.39 Counsel also disputed the State's
theory that Simpson shot Harrison while the latter lay on the floor, reminding the
jury that Dr. Wren "didn't say there was no possibility that the angles could
happen any other way. The coroner said 'most likely that's probably it, but I
can't tell you what angle these people were at.'4 0

With no forensic expert to corroborate even the possibility a struggle, and
no lay witnesses to impeach Geter's account of Simpson's racial animus, it was
not surprising that the jury convicted Simpson of robbery and capital murder.

C. Getting to Death

At the sentencing phase, the State maintained that Simpson came from a
loving home with every opportunity in the world available to him, but that he
chose to become a robber and murderer. Defense counsel offered no compelling
contrary evidence. Counsel did present three expert witnesses, but these
witnesses conducted the most cursory of evaluations and essentially testified that
there was not much mitigation present in Simpson's case. Mary Schultz, a social
worker, and the defense's only expert on Simpson's traumatic childhood, stated
that Simpson's main problem was that he lacked contact with his biological
parents. But trial counsel did not even ask Schultz to explain how this had
affected Simpson's development. Schultz also unhelpfully observed that
Simpson's "work history has been sporadic," largely due to the fact that he
"would start a task, and then for no apparent reason he would leave it and come
back later.... You can't do that and hold down a job."'41 Dr. James Evans, a
clinical psychologist, generally characterized Simpson as "slow" and somewhat
prone to paranoia, schizophrenia, and mania. Dr. Evans reported that he had
tested Simpson for brain damage but that the test results were inconclusive. 2

Finally, Dr. Dafferlin Barnard-Dupree, a forensic psychiatrist, diagnosed
Simpson with dysthymic disorder (i.e., abnormal unhappiness) and alcohol/drug
dependence, but testified that most people who suffer from these illnesses
function normally. 43 The defense also presented several lay witnesses who
provided general "good guy" mitigation, but did not address the issue of his
racial attitudes or proclivity to violence, or in n, other way impeach Geter's
account of Simpson's desire to kill a "white man.

The jury sentenced Simpson to death.

D. Affirmance of the State's Story on Direct Appeal

3 9 Id. at 1837-38.
4°Id. at 1837 (internal quotation marks added).
41 Id. at 2093.
42 1d. at 2109.
43 1d. at 2120.
44Id. at 1997-2072.
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From reading the direct appeal opinion, one would infer that there was no
contest at all over what happened in Harrison's store. The recitation of the facts
is limited to one sentence: "The victim was shot and killed during a robbery of
his convenience store.' 4  None of the six issues raised in the appeal challenge
the State's basic narrative. 46 The State court found no merit in any of these
claims. With respect to the only claim even related to the evidence of
aggravation and mitigation presented, the opinion states only that the jury's
finding of aggravating circumstances was "supported by the evidence," and that
the death penalty "here is not excessive or disproportionate to the penalty
imposed in similar capital cases. 'A7

III. THE STORY THE POST-CONVICTION COURT - AND THE
VICTIM'S FAMILY - HEARD: A BOTCHED ROBBERY BY A

TRAGICALLY IMPAIRED DEFENDANT

By the time most cases reach post-conviction, the picture is clear, and it
does not reflect a charitable view of either the defendant or his crime. This is
almost a truism because if the story were either murky or mixed, it is unlikely
that a defendant would have been sentenced to death and that a death sentence
would have been affirmed.48 For Keith Simpson, the sound-bite of the case as
the case went into post-conviction was particularly harsh: "Racist black
defendant robs store and shoots white storekeeper execution-style." Since it is
hard to imagine a court that wants to grant relief to a black racist execution-style
killer, this sound-bite, or snapshot of what the case was about, had to be changed.

As is well-recognized by practitioners, "changing the picture" or "changing
the sound-bite" is the primary task of post-conviction litigation.49 But what
dislodges the old sound-bite or snapshot? The answer in post-conviction must
start with what should have been the goal at trial: "[A] story... that is different
from, truer to, and more congruent with the known facts, and thus more
compelling, than the prosecution's. '5O According to narrative theory, trials are

45 State v. Simpson, 479 S.E.2d 57, 59 (S.C. 1996).
46 The appellate court rejected claims that: 1) a venireperson was improperly excused; 2) Anthony
Scott's testimony that his son was hysterical after the shooting was improperly admitted; 3) a
mistrial should have been granted when the Solicitor improperly read into the record a witness's
statement that he was afraid that Simpson would come back and shoot him too; 4) the testimony of
the victim's wife and son concerning what kind of person he was and what impact his death had on
their family should have been excluded as more prejudicial than probative; 5) the judge erred when
he refused to instruct the jury that if Simpson were not sentenced to death, he would be ineligible
for parole; and 6) that the death penalty was disproportionate to the crime. Id at 59-61.
41Id. at61.
48 See, e.g., Mark E. Olive & Russell Stetler, Using the Supplementary Guidelines for the
Mitigation Function of Defense Teams In Death Penalty Cases to Change the Picture in Post-
Conviction, 36 HOFsTRA L. REv. 1067, 1067-68 (2008).
49See id. at 1068.
50 Id. For an early exploration of the role of narrative in the life of the law, see Anthony G.
Amsterdam, Telling Stories and Stories About Them, 1 CLINIcAL L. REv. 9 (1994). For Professor
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